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Post Hoc Interventions and Swedish
Discrimination Law

Anna Nilsson'

Abstract. This chapter discusses the implications of Swedish
discrimination law for the use of post hoc interventions during
recruitment processes that involve the ranking of job candidates. It
argues that such interventions may assist employers in preventing
direct and indirect discrimination by alerting recruiters, and others
responsible for hiring decisions, to the fact that biases may have
influenced the recruitment process. In doing so, such interventions at
the very least provide recruiters with a good reason to take a second
look at their ranking choices and to reflect on whether the choices can
be justified. The chapter also examines the circumstances in which
employers that rely on incorrect recommendations from post hoc
interventions can be held liable for discrimination.

1. Introduction

Imagine that you apply for a management position at a Swedish company.
During the recruitment process, you are informed that the company uses a
statistical tool called ‘GIIU’ to prevent bias and prejudice from influencing the
recruiters’ decisions, including decisions about which candidates to interview
and about the final ranking of candidates for the job. Initially, you find this
approach professional and understandable. There is no shortage of studies that
reveal discrimination in hiring decisions in Sweden. Studies have, for example,
shown that Swedish employers tend to view people who are overweight as
significantly less productive than people of average weight, and Arabs as less
diligent than Swedes (Agerstrom and Rooth, 2007; Rooth, 2010; Agerstrom et
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al., 2012). Employers also tend to reject applicants over 55, in particular
women over 60, and people with more than two children (Eriksson, Johansson,
and Langenskiold, 2012, pp. 13—17; Carlsson and Eriksson, 2017, pp. 12—14).
Correspondence test studies” have shown that homosexuals are less likely than
heterosexuals with identical CVs to receive a positive response to a job
application or to get invited for an interview (Ahmed, Andersson, and Mats
Hammarstedt, 2013). For women, difficulties typically arise when seeking
promotion or applying for managerial positions (Boschini, 2017, pp. 53-58).
Studies from the United States have shown that women face a catch-22
situation when applying for managerial positions. When they present
themselves as confident, competitive, and ambitious, they are viewed as highly
competent, but they are nevertheless disliked, and therefore less likely to be
hired (Rudman and Glick, 2001; Toneva, Heilman, and Pierre, 2020).

At the end of the recruitment process, you receive an email from the
company informing you that you did not get the job. You start to wonder
whether this negative outcome has anything to do with the GIIU tool. Did it
really protect you against discrimination? Perhaps it saw biases that were not
there and distorted the process. Wouldn’t that be discrimination?

This chapter discusses GIIU, the Generalized Informed Interval Scale
Update, a prejudice-reducing intervention developed by Jonsson and
colleagues in a series of articles (Jonsson and Sjodahl, 2017; Jonsson and
Bergman, 2022; Jonsson, 2022). As the fictional example illustrates,
interventions of this kind raise several legal questions. One set of questions
relates to discrimination law. Do post hoc interventions such as GIIU facilitate
better compliance with the Discrimination Act (2008:567)? If so, what specific
legal wrongdoings do post hoc interventions address? And if GIIU makes a
mistake, does the employer who bases decisions on that mistake engage in
discrimination? This chapter discusses these questions. To facilitate the
discussion, the next section provides a brief introduction to post hoc
interventions. Sections three and four explore the possibility of using post hoc
interventions to address direct and indirect discrimination, and section five
examines the circumstances in which employers that rely on incorrect
recommendations from post hoc interventions can be held liable for
discrimination.

2 In these studies, researchers submit job applications for real job openings. The applications are
often sent out in pairs, with CVs and cover letters that differ only with respect to the ethnicity
and/or gender of the fictitious applicants. Researchers then measure the call-back rates for the
different candidates and aim to identify differences in call-back rates relating to whether the
fictious candidate was a man or woman, had a Swedish sounding name or not, etc.
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2. Post Hoc Interventions

As mentioned above, social science and psychology research has demonstrated
that biased thinking and decision-making continue to be problems in the
Swedish labour market. Post hoc interventions are new methods of preventing
such malpractice. Behind them is the idea that we can identify biased rankings
of job candidates through the statistical analysis of recruiters’ past rankings.
Very briefly, this kind of intervention starts with an analysis of a specific
recruiter’s past ranking with the aim of identifying patterns, such as, for
example, a tendency to rank men higher than women, or people with Swedish-
sounding names higher than people with Arabic names — or, indeed, vice
versa.’ Such patterns are identified through the calculation and comparison of
mean scores. First, we calculate the mean scores of members of the social
group, or groups, that the recruiter may hold biases against (e.g. women or
Arabs). Then, we compare these means with the mean scores that one would
expect to find for these groups. If there is a statistically significant difference
between the recruiter’s means and the expected means, the assumption is that
the discrepancy is due to the recruiter’s ranking being influenced by prejudice
or bias. The magnitude of the difference in mean scores is then used to propose
a way of improving later rankings to better reflect the actual competences of
the candidates (Jonsson and Bergman, 2022, pp. 5-7).

To conduct such an analysis, we need data about the distribution of job-
relevant competences across relevant social groups. In the absence of such
information, we must rely on assumptions about such distributions. Suppose
that, in the fictional example in the introduction, the recruiter has a history of
recruitments involving about 100 candidates and that the mean score for male
candidates is significantly higher than that of male candidates. Such a
difference would, of course, be less worrying if we knew that men were, on
average, more qualified than women in the particular field at issue in this case.
If, on the other hand, we knew or had reason to believe that male and female
candidates were, on average, equally qualified for such work, then we would
have reason to suspect that the ranking was influenced by prejudice and to take
precautionary measures to prevent biased rankings in the future. * As Jénsson

3 For more details about post hoc interventions, see the introductory chapter to this book.

4 The fact that men and women in general are equally qualified for a particular type of job does
not, of course, mean that the men and women who have actually been ranked by the recruiter in
question were equally competent because the job applicants in the ranking history might not be
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and colleagues have shown, post hoc interventions can under certain conditions
mitigate the influence of biases during recruitment.> Such mitigation may not
only increase the chance that the best qualified candidate gets the job, but also
assist employers in preventing discrimination. The next section discusses the
specific forms of discrimination that post hoc interventions might prevent.

3. The Prohibition of Discrimination

3.1 Direct Discrimination

The Discrimination Act prohibits six types of discrimination, including direct
and indirect discrimination (Discrimination Act, ch. 1 §4). The act classifies
some other acts as discrimination, including harassment and instructions to
discriminate, but none of these acts seems relevant to the problem that post hoc
interventions aim to address, namely biased rankings of job candidates. Direct
discrimination in the recruitment context occurs when an employer treats a
candidate less favourably than another candidate in a comparable situation for
reasons associated with sex, transgender identity or expression, ethnicity,
religion or other belief, disability, sexual orientation, or age (ibid., ch. 1,
§4(1)). Candidates who are roughly similarly qualified are considered to be in
a comparable situation (Government bill 2007/08:95, p. 487). To determine
whether two applicants have equivalent qualifications, the Labour Court looks
at the criteria set by the employer; what kind of knowledge, skills, and personal
qualities the employer is looking for; and how well the candidates meet these
criteria. To constitute direct discrimination, the employer’s behaviour must, of
course, also be related in a certain way to one or more of the discrimination
grounds listed above. The preparatory works speak about a “causal link”
between the employer’s behaviour and the job applicant’s sex, ethnicity,
disability, etc. (ibid., p. 488). The discrimination ground need not, however, be

representative of the population of which they belong. Still, I think it is reasonable to say that a
skewed ranking history gives us reason to suspect that bias influenced the ranking.

3> For a post hoc intervention to correctly identify and mitigate biases, a number of conditions
have to hold. The history of rankings must, for example, be large enough for the analysis to
generate statistically reliable results, the recruiter’s bias has to be relatively stable, and the
statistical analysis must group the candidates into more or less the same social groups as the
recruiter. A full account of the conditions that must hold is provided by Jonsson (2022) and
Jonsson and Bergman (2022).
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the sole or decisive reason behind an employer’s action. It is sufficient that the
candidate’s sex, ethnicity, disability, etc. contributed to a negative recruitment
decision (ibid, p. 489). Such a link is obviously present in a situation in which
a recruiter chooses to rank, for example, Arab candidates lower than Swedish
ones because the recruiter dislikes Arabs or holds negative stereotypes about
them. It is also present if the recruiter puts Arabs in a disadvantageous position
because he or she or prefers to work with people from his or her own culture
(ibid., p. 488). Social science research has shown that in-group favouritism —
that 1s, people being more loyal and more benevolent towards people they
consider to be like themselves (their in-group) than towards people they do not
identify themselves with (the out-group) — may prompt such behaviour (Tajfel
and Turner, 1979; Brewer, 1999; Wolgast and Wolgast, 2021, pp. 28-29).

From the above we can conclude that there is a significant overlap between
the kind of biased rankings that GIIU seeks to address and the behaviour
outlawed by the prohibition of direct discrimination. This suggests that GIIU
could indeed help employers to prevent this kind of discrimination and hence
facilitate better compliance with the Discrimination Act. The overlap between
the biased rankings identified by GIIU and the legal prohibition of direct
discrimination is, however, not total. The prohibition of direct discrimination
covers many more acts than just those related to hiring decisions, and unlike
GIIU the prohibition of discrimination is concerned only with biased behaviour
connected to one or more of the discrimination grounds. These differences
aside, the most difficult aspect to assess is how well the statistical analysis,
which is a key part of GIIU, corresponds to the legal analysis of particular job
applicants’ competences, which forms the heart of discrimination analysis. If
these two approaches to identifying biased and discriminatory behaviour tend
to generate different outcomes, that would speak against the usefulness of
GIIU in preventing discriminatory hiring decisions.

As described above, a legal assessment of whether a job applicant has been
discriminated against involves a comparison of his or her qualifications and
the qualifications of other candidates who made it further in the recruitment
process. In such assessments, no attention is paid to the mean scores awarded
by recruiters or data about competence distribution across groups. In a case
concerning the recruitment of a production artist, the plaintiff, represented by
the Equality Ombudsman, presented data showing that people of Swedish
ethnic origin were in a clear majority in the workplace in question. To be
relevant to discrimination analysis, the Labour Court held, such data had to be
combined with data concerning the proportion of people in Sweden who are of
another ethnic origin than Swedish or, perhaps better, with information about
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the extent to which persons of an ethnic origin other than Swedish are
represented within the specific branch under consideration in this particular
case (Labour Court, 2009, no. 16, p. 26). It ought to be noted that this was not
the main reason why the court rejected the Equality Ombudsman’s claim. Still,
the court’s reasoning provides some pointers about what kind of statistical data
the court might find relevant in future cases.

The fact that statistical data and analysis have played a limited role in
individual cases concerning direct discrimination law does not necessarily
mean that they should continue to do so. To be sure, even a clear pattern of a
recruiter repeatedly giving lower scores to candidates from marginalised or
subordinated social groups than to candidates from more privileged groups in
the labour market does not provide conclusive evidence that these rankings are
biased. Other explanations are possible. Even if we could establish that a
particular recruiter’s past rankings were biased, that would not necessarily
mean that the recruiter continued to let his or her biases influence future
rankings. For that reason, a careful investigation of the particular ranking
decision at issue in a case is indispensable. Still, a history of skewed rankings
suggests either that candidates from the social group that benefits from the
higher rankings are indeed better qualified, or that the recruitment process does
not provide all candidates with equal opportunities. These are empirical
matters, which cannot be settled by stipulation, and determining the most
plausible explanation in a given context will depend on what we know about
the distribution of relevant competences across groups within the relevant
sphere, in combination with our knowledge of how bias and prejudice may
influence recruitment processes.

3.2 Indirect Discrimination

I proceed now to indirect discrimination and the question of whether post hoc
interventions can assist employers in preventing such misconduct. Indirect
discrimination involves the application of a criterion or procedure that appears
to be neutral but that puts people of a certain sex, transgender identity or
expression, ethnicity, religion or other belief, disability, sexual orientation, or
age at a particular disadvantage, unless the criterion or procedure has a
legitimate purpose and the means that are used are appropriate and necessary
to achieve that purpose (Discrimination Act, ch. 1, §4(2)). In recruitment
processes, examples of such superficially neutral criteria are language
requirements and dress codes that may be more difficult for ‘foreign’ job
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seekers to comply with. At first glance, post hoc interventions and the
prohibition of indirect discrimination do not seem to target the same
phenomenon. GIIU is not designed to identify, let alone question, job
requirements per se. GIIU looks at rankings, and is designed to target prejudice
and biases, attitudes that cannot be said to be neutral — at least not if they
concern any group protected under the Discrimination Act. Nevertheless, what
GIIU classifies as biases are repeated misrepresentations of job candidates’
competences associated with their sex, ethnic origin, or similar factors that
cannot be explained by real or assumed differences in competence between
men and women, Swedes and foreigners, etc. As noted above, this tool does
not investigate the reasons behind these misrepresentations. It does not make
an independent assessment of how well the ranked candidates’ competences
match the job requirements for a specific position. Thus, although what GIIU
identifies as a biased ranking may be the result of stereotypical thinking and/or
explicit or implicit biases related to sex, ethnic origin, age, etc., it may also be
a result of the application of a neutral criterion, such as a language criterion,
that puts certain groups at a disadvantage. Unless such requirements
correspond to real business needs, such as, for example, the need to
communicate with customers in Swedish or some other language, they cannot
be justified and are thus likely to violate the prohibition of indirect
discrimination (Labour Court, 2002, no. 128, and 2005, no. 98).

To sum up, post hoc interventions seem to be designed to prevent direct
discrimination in the form of biased ranking decisions that lead to
discriminatory hiring decisions. Such interventions may, however, also capture
instances of indirect discrimination. Given that GIIU does not evaluate
possible explanations behind seemingly skewed ranking histories, except for
explanations connected to the distribution of competences across groups, we
cannot conclude that what GIIU classifies as a biased ranking will always
result in unlawful discrimination unless the recruiter follows GIIU’s
recommendation and updates the ranking. It is possible that the prior rankings
can be explained or justified by reasons that GIIU has not considered. The next
section discusses the room for such justifications in discrimination law.

4. Justifications and the Burden of Proof
Cases concerning direct discrimination often revolve around questions of

evidence. Has the plaintiff been treated less favourably than others in a similar
situation? If so, is the negative treatment related to the plaintiff’s sex, ethnicity,
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age, or any of the other prohibited discrimination grounds? The plaintiff must
demonstrate circumstances that give reason to presume that he or she has been
discriminated against (Discrimination Act, ch. 6, §3). If he or she is successful
in doing so, the employer must show that discrimination has not occurred, in
other words that the plaintiff was not subjected to less favourable treatment or
that such treatment was not related to his or her sex, ethnicity, disability, etc.
In other words, employers do not have to show that they selected the best
qualified candidate for the job, but they need to convince the court that
prejudice or other illegitimate considerations related to one or more of the
discrimination grounds did not contribute — at all — to any unfavourable
treatment. It is not enough simply to point to some other factor that also
contributed to the decision (Government bill 2007/08:95, pp. 488-489).
Employers have, for example, been held liable for discrimination based on sex
in situations in which a job candidate’s pregnancy was one of the reasons why
an employer decided not to offer her the job, even though the decision was also
based on other (legitimate) reasons concerning doubts about her skills and
enthusiasm for the job (Labour Court, 2011, no. 23, p. 12).

Some victims of discrimination have access to evidence revealing an
employer’s “real” or openly discriminatory intentions, such as a secretly
recorded conversation or similar evidence. In many cases, however, such
evidence is not available, which means that claims about discrimination often
depend on inferences from facts about the plaintiff’s competence in
comparison to the competence of other candidates who differ from the plaintiff
only with respect to their sex, ethnicity, or some other discrimination ground.
To establish a presumption of discrimination based on, let us say, sex, a female
candidate typically tries to establish that she has better, or at least equal, formal
qualifications compared with one or more male candidates who were offered
the job and/or invited for an interview. In a case concerning discrimination
based on sex and age, the Labour Court found that it was sufficient to establish
a presumption of discrimination based on sex, and thereby shift the burden of
proof to the employer, for the plaintiff, a 62-year-old woman, who was not
invited for an interview, to show that she had a stronger CV than some men
who were invited for an interview (Labour Court, 2010, no. 91, p. 14). In
addition, the fact that no woman over 50 was invited for an interview was
sufficient to establish a presumption that the plaintiff was also discriminated
against on the basis of age (ibid.). To defend its decision, the employer pointed
to the fact that more women than men were interviewed, that the interviewees
were of various ages, including a man in his 60s, and that two women were
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eventually hired (ibid., p. 7). None of these circumstances was, however,
sufficient to rebut the presumption of discrimination.

The Labour Court has, however, accepted other arguments as refuting a
presumption of discrimination. In the context of discrimination based on ethnic
origin, the court accepted the employer’s argument that a highly competent
candidate was overqualified for the job (Labour Court, 2009, no. 16). The case
concerned the recruitment of a production artist. The candidate, a man of
Bosnian origin, made it to the interview stage. The interviewers, however, got
the impression that he had “moved on” to more qualified and creative work,
and was therefore less interested in the rather standardised tasks performed by
a production artist. This, in combination with their impression of the candidate
as being an individualist rather than a team player, made him less suitable for
the job than Swedish candidates with poorer formal qualifications but more
fitting personal qualities (ibid., pp. 24-26). A recent study of professional
recruiters shows that outgroup applicants may prompt recruiters to focus more
on the applicant’s values and social skills and to subject these to closer scrutiny
(Wolgast, Bjorklund and Backstrom, 2018). However, this risk was not
discussed in the court case, which was decided in 2006.

Moreover, in situations in which candidates are roughly equally qualified,
the Labour Court has accepted minor differences between the candidates’
qualifications as sufficient to rebut a presumption of discrimination. In a case
concerning recruitment to a hospital unit responsible for moving patients from
one ward to another, the employer defended the decision to select two Swedish
applicants over a candidate of Kosovo Albanian origin with reference to the
fact that one of the Swedish applicants had knowledge of the hospital's
underground corridor network, and that the other applicant had a friend who
worked at the hospital and had put in a good word for him (Labour Court, 2006,
no. 60, p. 13). Although we have little reason to doubt that knowledge of the
corridor network was relevant to the position, it was not a competence
specified in the job advertisement. This case and the case concerning the
overqualified production artist illustrate that the prohibition of non-
discrimination does not oblige employers to choose the candidate with the best
qualifications; rather, it prohibits employers from rejecting candidates for
reasons connected to their sex, ethnicity, disability, etc. Employers’ rather
broad freedom to select employees dates back to an agreement from 1906
between the labour unions and employers, and has since been reaffirmed in the
jurisprudence of the Labour Court (Labour Court, AD 1985:129, p. 797, and
AD 1996:147, p. 1189).
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The court’s lenient approach to the arguments and explanations put forward
by employers has nevertheless been criticised by legal scholars and
practitioners (Fransson & Norberg, 2017, pp. 105-106; Schomer, 2016). The
low success rate of discrimination cases, in particular cases involving
discrimination based on ethnic origin, even prompted an official inquiry into
whether the rule governing the burden of proof ought to be amended to enable
the Discrimination Act to better achieve its aim of combating discrimination
and promoting equal rights and opportunities (SOU 2016:87, ch. 15).
However, the inquiry concluded that the difficulty of proving discrimination
was related not to the design of the burden of proof rule but rather to its
application in individual cases (ibid., 463).°

Even if Swedish law grants private employers considerable freedom in
employment decisions, it is reasonable to assume that many employers would
be interested in a tool that could assist them in ensuring that their decisions are
based on rankings that accurately reflect the candidates’ actual qualifications.’
Post hoc interventions are one such tool. However, using this tool to adjust
rankings 1s not without risk. As described in section two, the method relies on
assumptions that may turn out to be incorrect in particular situations. The next
section asks what happens if an employer relies on an incorrect
recommendation provided by a post hoc intervention and, as a result, offers a
job to a less competent candidate at the expense of a more qualified one.

5. Liability for Decisions Based on Bad Advice

For post hoc interventions such as GIIU to work properly and generate correct
recommendations, a few conditions must hold. There is not enough space here
for a detailed discussion of these conditions, but Jonsson and Bergman address
this topic elsewhere (Jonsson and Bergman, 2022, and Jonsson, 2022). If one
or more of these preconditions is not fulfilled in a situation in which GIIU has
been applied, there is a risk that the tool will either fail to identify a set of
biased rankings as biased, or suggest ways of correcting for bias that is not in

6 A proposal was made to further clarify the normative content of the rule, but this proposal did
not result in any amendments to the Discrimination Act.

7 Specific rules apply to recruitment for jobs within the state administration. When making these
recruitment decisions, only objective factors, such as the candidates’ qualifications and
competences (“fortjanst och skicklighet”), may be considered (Public Employment Act,
1994:260, §4; Instrument of Government, ch. 12, §5).
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fact present. For GIIU to generate appropriate recommendations, the statistical
analysis involved in the intervention must among other things group the
candidates into (roughly) the same social groups as did the recruiter whose
level of bias is being tested (Jonsson and Bergman, 2022, p. 17). If, for
example, the statistical analysis is focused on prejudice against women, but the
recruiter does not hold biases against women in general but only against old
women or very feminine women, there is a risk that the analysis will miss these
biases, because biases against subgroups of women might have a small impact
on the mean scores of the entire group of ranked women. If, on the other hand,
statistically significant differences in mean scores are found, GIIU will suggest
compensating for prejudice in cases where there is none; it will suggest that all
women in the ranking are compensated, even though the recruiter’s biases
affected only old women or those who come across as very feminine (Jonsson,
2022, section 3). A similar problem arises if a recruiter is biased against
subgroups of men and women that are of roughly equal size.® If they are of
equal size, an analysis that focuses on differences between men and women
per se will not find any statistically significant differences. As Jonsson notes,
the method struggles with intersectional prejudice, both in terms of identifying
such prejudice and in terms of making accurate recommendations about how
to compensate for it (ibid., p. 20).

Another precondition that might give rise to incorrect recommendations in
particular cases is that GIIU presumes that a recruiter’s prejudice is fairly
stable between rankings. If in a particular case this is not true, and the
recruiter’s prejudice has increased compared to previous recruitments, GIIU
will undercompensate. It will still make a recommendation that will mitigate
the effect of prejudice on the ranking under review, but it will not fully
compensate for the negative impact of that prejudice (Jonsson and Bergman,
2022, pp. 16—-17). If, on the other hand, the recruiter’s prejudice has decreased,
the method will overcompensate. Following GIIU’s recommendations will, in
such cases, decrease the veracity of the ranking, making it less representative
of the candidates’ actual competences.

From the perspective of discrimination law, both undercompensation and
overcompensation are problematic, but for different reasons and to varying
degrees. Undercompensation (failure to fully correct for prejudice) implies that
the use of a post hoc intervention will not be sufficient to avoid responsibility

8 One could, for example, imagine a recruiter who holds biases against very feminine women
and very muscular men.
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under the Discrimination Act: other measures will have to be implemented to
ensure that no candidate is subjected to unfavourable treatment for reasons
associated with sex, transgender identity or expression, ethnicity, etc. Such
measures may involve, for example, criteria-based decision-making or the
anonymisation of job applications. By contrast, overcompensation (correction
for bias that is not there) is problematic because it entails a risk that the very
use of a post hoc intervention will lead to a discriminatory decision. Take the
example of a recruiter whose prejudice has decreased significantly since he or
she compiled the rankings that were used to estimate his or her level of
prejudice — perhaps thanks to some diversity or de-bias training.” In an attempt
to minimise the impact of any prejudice or stereotypical beliefs related to, for
example, sex, he or she now uses GIIU to modify a ranking. GIIU recommends
that female candidates have their scores increased and, as a result, a male
candidate is ranked below a female one, even though the male candidate is
actually better qualified. As a result, the male candidate is not invited for an
interview or offered the job. This course of events seems to match the criteria
for direct discrimination on the basis of sex (Discrimination Act, ch. 1 §4(1)).
The man was certainly treated less favourably than similarly qualified women,
and this negative treatment was undeniably related to his sex. Had he been a
woman, he would have benefited from the same score increase as the female
candidates. To constitute direct discrimination, it is sufficient that the
candidate’s sex contributed to a negative recruitment decision; it does not have
to be the sole or decisive reason behind that decision (see section 4, above).
Legally speaking, if a recruiter relies on incorrect recommendations from a
post hoc intervention, it does not matter that the recruiter had no intention of
treating candidates differently on the basis of a protected characteristic, nor
does it matter that the recruiter was unaware that GIIU’s recommendations
were erroneous. As described in section three, the Discrimination Act does not
attach much weight to the employer’s intentions. Employers with benevolent
intentions can also be held liable for discriminatory behaviour (Government
bill 2007/09:95, p. 488). In a report on the use of automated decision-making
in different areas covered by the Discrimination Act, the Equality Ombudsman
argued that employers remain responsible for their decisions throughout the
recruitment process regardless of which digital tools they use to make such
decisions and regardless of whether they fully understand how such tools work
(Equality Ombudsman, 2019, p. 16). If inspected by the Equality Ombudsman,

? However, we have reason not to be too optimistic about the impact of such training on hiring
decisions (see e.g. Palluck et al., 2021, and FitzGerald et al., 2019).
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an employer using a digital recruitment tool must, furthermore, be prepared to
explain how it works and how it has been applied in particular recruitment
cases. Given that it is up to the employer to design their recruitment process
and determine what tools to use, and in view of the impact that hiring decisions
have on people’s career prospects and livelihoods, this rule seems reasonable.

6. Concluding Remarks

This chapter has discussed the implications of discrimination law for the use
of post hoc interventions during recruitment, and has argued that post hoc
interventions such as GIIU may serve as a form of decision-making support
that helps recruiters to select the most qualified candidate for the job and
thereby avoid discriminatory hiring decisions. This argument is based on the
view that GIIU simply corrects for biases and prejudice. It does not provide
any candidates with preferential treatment but merely corrects biased rankings
so that they better reflect the candidates’ actual competences. On this view,
nothing in the Discrimination Act prevents an employer who has doubts about
whether their recruitment procedures provide all candidates with equal
opportunities from using a post hoc intervention as a form of decision-making
support during recruitment.'® Post hoc interventions may very well form a part
of the employer’s systematic work of preventing discrimination and promoting
equal rights and opportunities during recruitment and promotion — work that
Swedish employers are obliged to undertake (Discrimination Act, ch. 3 §§4
and 5(3)).

It is also possible, however, to view what GIIU does as a form of preferential
treatment. Think back to the example in the introduction. Imagine that a
candidate of a different ethnicity than yours is given a higher ranking because
GIIU suggests that the recruiter is biased against people of that ethnicity. As a
result, you lose your place as the top candidate, despite the fact that you and
your competitor are equally qualified. Wouldn’t that be preferential treatment
on the basis of ethnicity? If so, it would not be lawful under the Discrimination
Act, because it results in unfavourable treatment on the basis of ethnic origin
and violates the prohibition of direct discrimination. We could perhaps avoid
this problem if the employer merely used GIIU to indicate that bias might have

19 The extent to which such interventions are compatible with data protection and privacy law,
such as the General Data Protection Regulation, warrants further legal analysis.

89



Post Hoc Interventions: Prospects and Problems

influenced the process, and this indication triggered a second, careful
consideration of the candidates’ competences, which in turn led to an
adjustment of the ranking. Still, there is a risk that a court would find that
considerations of ethnicity contributed to the adjustment of the ranking.

Even if we view GIIU as engaging in some form of preferential treatment,
it would still be lawful to use it to compensate for prejudice against persons
with disabilities and persons with transgender identity or expression. This is
simply because the Discrimination Act does not protect persons without
disabilities against disability-based discrimination, and nor does it protect
persons who are not transgender against differential treatment associated with
this characteristic. Moreover, it would arguably be lawful to use GIIU as part
of a systematic plan to achieve gender equality at a workplace in which one
gender is underrepresented (Discrimination Act, ch. 2 §2(2)). It is, however,
important that GIIU remains a form of decision-making support and that the
employer makes an “objective assessment” of the candidates’ qualifications
before the hiring decision is made (Hellmut Marschall v. Land Nordrhein
Westfalen, C-409/95, §33). According to EU law, affirmative action on the
basis of sex must not entail an automatic preference for the candidate of the
underrepresented gender.

Moreover, interventions such as the one discussed in this chapter must
always be implemented with care. If incorrectly applied, they may decrease the
veracity of rankings, and even contribute to discriminatory hiring decisions
(see section 5, above). Thus, it is important that those using the tool understand
how it works and are able to assess whether the preconditions for its proper
functioning obtain. In my view, these constraints ought not to discourage
employers interested in the technique. The tool builds on established statistical
methods and is transparent about the rules that govern the outcome. If applied
correctly and in the right circumstances, GIIU will increase the veracity of
ranking decisions and mitigate the influence of bias and prejudice. It may not
always produce perfect outcomes, but there is reason to believe that its results
will often be better than those based on a recruiter’s judgement alone (Jonsson
and Bergman, 2022, pp. 22-26).
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